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BEFORE THE SUPREME COURT OF PAKISTAN AT ISLAMABAD

(Appellate Jurisdiction)

C.P.L.A No. /2024

Pakistan Tehreek-e-Insaaf (PTD,
Through its authorized person,
House No.1-A, Street No.32, G-8/4,
Islamabad

AND OTHERS
..................................... Petitioners

Versus

Election Commission of Pakistan
Through its secretary.

ECP House, Constitution Avenue,
Islamabad

AND OTHERS
----------------------------------- Respondents

Civil Petition for leave to Appeal under Article 185 (3) of the Constitution
against the Order dt.03-01-2024 passed by the learned Single Judge of Peshawar
High Court in CMA.2879-P/2023 IN WP.6173-P/2023 whereby CMA was allowed

and the interim relief granted vide Order dt.26-12-2023 was recalled

CONCISE STATEMENT

[SUBJECT MATTER AND THE LAW Petition for Leave to Appeal under !
1? Article 185(3) of the Constitution against '
the Order dt.03-01-2024 passed by the
learned Single Judge of Peshawar High
Court in CMA.2870-P/2023 in WP.6173-
P/2023 filed by the Respondent (ECDP)
was allowed the interim relief granted in
favor of the Petitioners was recalled.
WHICH SIDE HAS FILED THIS This petition is being filed on behalf of
the Petitioners who are also Petitioners

PETITION
before Peshawar High Court in WP
No0.6173-P/2023.

Coury/ Forum | Date :a) i Filing Who filed it with what result

'b) : Decision

Peshawar High a) |26-12-2023 | The Petitioners filed writ petition
Court b) |03-01-2024 | (WP.6173P/2023) before Peshawar High
(Single Bench) Court against the Order passed by ECP
on 22-12-2023 whereby the IPE of the
Petitioners were not accepted and
Certificate was regretted. That Order
was assailed in WP.6173/2023 and
interim relicf was granted on 26-12-2023.
However, CMA was filed by the
ECP/Respondent  and  interim relief
already granted was recalled.  The
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Petitioners are filing the titled Petition
against that Order of recall of interim
relief vide Order dt.03-01-2024.

THE BASIC CONTROVERSY BETWEEN THE PARITLES

ECP vide Order dt.22-12-2023

regretted the Certificate of PTI about its intra-party

election to be uploaded on its website and at the same time invoked the provisions of

§215 of the Election Act, 2017 thereby ‘withdrawing the election symbol of the

Applicant/PTT. Thus, the Petitioner/PTI was made dysfunctional and without a

' common symbol unable to participate in the election. That is contrary to Art.17 of the

| Constitution. The Order of ECP was without jurisdiction and cortm non judice.

| POINTS NOTED IN THE IMUGNED

' JUDGMENT

RESPONSE TO THE POINTS

'~ The interim relief was granted ex-
parte and was passed without
providing an opportunity to ECP;
Interim order amounts to final relief;

~ Interim order was passing without

considering the territorial
' effectiveness of the Order
'~ The interim order has created

hinderance in the smooth process of
the election which is to be conducted

| bv ECP.

The interim relief granted is recalled.

The learned Singe Judge of Peshawar

High Court fell into grave error:

OThe interim order was passed after

hearing the DAG who argued the case
at great length on behalf of the ECP;
even otherwise, the matter was one of
election and admittedly urgent,
therefore interim relief was granted for
a limited time till D.B was available to
hear the matter.

'IIt is settled law that ex-part injunction
could be granted.

The interim order was for a limited
period and only operative till 09-01-
2024 and hence not FINAL.

OOnce an order is passed that is to be
implemented by all and the matter was
one of dispute between ECP and the
Petitioner/PTL It is misconceived o
state that ‘territorial effectiveness, il at
all was relevant’.

For detailed reasons as, inter alin,
pleaded in the titled Petition, the
Impugned Order is liable to be set
aside.

—

(% CamScanner


https://v3.camscanner.com/user/download

——

i
.

— C it
Questions requiring decision:
1. Whether impugned order is nol capricious, arbitrary, unreasonable and misconceived in that
interim relief was not to be outrightly recalled?

> Whether the learned Single Judge has not misread the record and material facts while
confining himself 1o four grounds and whether that has not caused grave miscarriage of justice
to the Petitioner?

v’

Whether ECP has not properly represented and its case was properly pleaded by ADG before
the learned Single Judge on 26-12-2023 and whether filing of an application that their names be
deleted was at all sufficient to observe that it was an ex-parte order?

1. Whether it is not settled law injunctions could be granted ex-part and those are usually
granted on daily basis by the courts keeping in view circumstance of a case?

5. Whether the Impugned Order is not capricious, arbitrary and against the scttled principles of
law and hence Tiable Lo be set aside by this Hon'ble Court?

6. \Whether ECP can travel beyond the wordings of $209(3) and inguire into something other than
what is contained in §209(3) before uploading a Certificate on its website?

Certified that T have myselfprepared this Point Noted Index and is found correct

Barrister Gohar Khan Muhammad Sharif Janjua
Advocate Supreme Court Advocate-on-Record
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RE THE SUPREME COURT OF PAKISTAN AT ISLAMABAD
(Appellate Jurisdiction)

C.P.L.A No. 12024

. Pakistan Tehreek-e-Insaaf (PTI),
Through its authorized person,
[House No.1-A, Street No.32, G-8/4,
Islamabad

. Niazullah Khan Niazi, CEC PTI
Iouse No.1-A, Street No.32, G-8/4,
[slamabad

. Umer Ayub Khan, Secretary General, PTI
House No 206, Rehana, Haripur,

. Barrister Gohar Khan, Chairman PTI,
PTI Central office, Plot.1A, St.32, G-8/4, Islamabad

. Muneer Ahmed Baloch, President PTI Balochistan
Quetta, Balochistan

Y. Ali Amen Gandapur, President PTI KPK
DI Khan, KPK

. Muhammad Zahir Shah
Vice President, PTI KPK
Sheikh Malltoon Town, Mardan

. Anwar Taj,
Vice President PTI, KPK

Daryab Korona, Shab Qadar, Charsada
""""""""""""""""""""""" Petitioners

Versus

. Election Commission of Pakistan

Through its secretary,
ECP House, Constitution Avenue,

Islamabad

. Raja Tahir Nawaz Abbasi S/0 Raja Haq Nawaz
Mohalah Tikka Khan, Bhahakahu, Islamabad

. Akbar S. Babar,
H.No.10, St., 7, E-1/2 (FE.C.H.S)), Islamabad

. Noureen Farooq Khan Do/ Farcoq Muhammad Khan,
House No.2, Street No. 48 Sector G-6/4 Embassy Rd,
Islamabad

. Mehmood Ahmed khan S/o Wali Ulah Khan,
House No. 43-A Orchard Farm, Murree Rd,
[slamabad
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6, Snbuh Zohid, Advocute High Courl,
Cfo Ladies Bar Hom Districl Courtes, Cueta

7. Ranjn Hamid Zoman Kinnd 570 Raja Lebrasab Khan,
Pind Barhi, Kot Hathyal, Baraldu,
Tslamabad

8. Muhammad 8hah Fahad S/o Mubammad Saced,
Kohat [d Civil Colony, Techmcal College, Peshawar

9. Muhammad Muzammil 8andhu S/0 Mubammad Shareef Sandhu
Chak No.s12, GE, Distriet ol Tek Singh

10.Yousaf Ali /o Abdul Sher
Sawabi, KIPK

11.Bilal Azhar Rana S/o Azharllahy Rana,
Wah Cant, Taxila

12.Jehangir Khan S/o Bahadar Khan,
Charsadda, Mirzagan, District, Charsadda

13.Sardar Niaz Ahmad S/0 Sardar Muhammad Hassan,
Near Cantt Rest house, Kala Bagh,
District Abbotabad

14.Talib Hussain alins Ch, Tanveer S/o Barkat Hussain
House # a 925 street #4, Sadagabad, Rawalpindi

16.Shahid yaqoob s/o Muhammad Yaqoob,
Kocha Doctoran, House No, S-30-13-11-20,
Mohalah Machine No. 3, Jhelum

................................... Reepondentﬂ

1. Haleem Adil Sheikh, President P11 Sindh
Karachi

2. Dr Yasmeen Rashid, President PTI Punjab
[Lahore

3. Sardar Masroof Khafi, Returning Officer, PT1 IPE
Plot No. A-1, St. 32, G-8/4, Islamabad

4. Ansar Mehmood Kiyani, RO, PTI IPE
Plot No. A-1, St. 32, Gi-8/4, 1slamabad

----------------- Proforma Respondents

Civil Petition for leave to Appeal under Article 186 (3) of the Constitution
against the Order dt.03-01-2024 passed by the learned Single Judge of Peshawar
High Court in CMA.2879-P/2023 IN WP.8173-P/2023 whereby CMA was allowed
_and the interim relief granted vide Order dt.26-12-2023 was recalled
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It is respectfully submitted as follows:

The Questions of Law that arise for consideration of this Court include:

(i)

(ii)

(iii)

(iv)

(v)

(vi)

(vii)

Whether the Impugned Order by the learned Single Judge of Peshawar High
Court is at all sustainable in law and not liable to be set aside by this Court, inler

alia, on the basis of facts and grounds stated hereinafter?

Whether the learned Single Judge has not misread the record and material facts
while confining himself to four grounds and whether that has not caused grave

miscarriage of justice to the Petitioner?

Whether ECP has not properly represented and its case was properly pleaded
by ADG before the learned Single Judge on 26-12-2023 and whether filing of an
application that their names be deleted was at all sufficient to observe that it

was an ex-parte order?

W hether it is not settled law injunctions could be granted ex-part and those are

usually granted on daily basis by the courts keeping in view circumstance of a

case?

Whether the Impugned Order is not capricious, arbitrary and against the settled

principles of law and hence liable to be set aside by this Hon'ble Court?

Whether all four grounds as relied upon in the Impugned Order are not

misconceived and based on misreading and non-reading of record as urged in

the titled petition?

Whether ECP at all has any jurisdiction to question the IPE of a political party

and could at all consider an application which has not been filed by its

members?

(viii) Whether ECP can travel bevond the wordings of §209(3) and inquire into

(ix)

something other than what is contained in §209(3) before uploading a

Certificate on its website?

Whether ECP on the face of it, has not discriminated the Petitioner against the

other 175 political parties regarding it intra party elections?
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(x)  Whether in view of whatever has been stated and urged in the titled Petition
the ECP Order dt.22-12-2023 was nol liable, inter alia, to be suspended and
whether the Impugned Order having ‘outrightly recalled, the interim order is

at all tenable and not liable to be set aside by this Hon'ble Court?
I1. THE FACTS giving rise to the subject petition include:

1. That the Petitioner Nos.3 to 8 as well as Proforma Respondent.1 to 2 (who being
in jail could not sign the PoA due to public holidays) are the duly elected officers

and members of PTL

2. That PT1 is Pakistan’s largest political party and won the majority of seats in the
2018 General elections in the National Assembly and Provincial Assemblies of
KPK and Punjab, and thereby formed the Government in the center and the two
provinces. It is on record that PTI has more than 80% of the people of Pakistan
who want to vote in the upcoming elections to be held on February 8 2023 for PTI
and its candidates and therefore this petition represents the aspirations of many

crores of people.

3. That the Respondents 2 to 15 are not members of PTI nor contestants of any PTI
intra party elections but had filed applications before ECP for declaring the intra

party elections of Petitioner/PTI void. No order was passed on their applications

by the ECP.

4. That as background to the Impugned Order it is submitted that the intra party
elections of PTI were to be held under its 2019 Constitution (the Ist intra party
election under the 2019 Constitution) for which ECP vide its letter dated
24/08/2021, gave time till 12/06/2022 for holding of the intra-party elections.

5. That it is relevant to add that in the meantime on 8-6-2022 Article 5, Clause 5 of
PTI Constitution was ‘unanimously amended in accordance with Art.16 of PTI's

constitution and ECP was informed vide letter dated 09/06/2022.

6. That thus the intra-party elections of PTI were duly held under the 2019
Constitution of PTI as amended in June 2022. The intra-party elections of PTI
notified the officer bearers including Chairman, Vice Chairman and Secretary General
as well as Provincial Presidents and General Secretaries on 10/06/2022 and
forwarded the same to ECP on the same day (i.e. 10/06/2022). The election was

widely reporled in print and electronic media not just in Pakistan but even
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11.

5

internationally. In addition to reporting that intra party elections took place, it was

also reported that [nran Alumad Khan Niazi was elected as Chairman.

That ECP never disputed holding of intra-party elections by PTTat all - never. And
ECP also never questioned the ‘legality” of intra-party elections or the amendment
to PTI's Constitution. EPC, however vide letter dated 22/06/2022 asked the
Petitioners that ‘deficiencies in the documentations (i.c fornalities in filing) be
complied with, including filing of Form 65, addresses of office-bearers and

notification on party letter head. Those were duly complied with on 07/07/2022.

That however vide letter dated 04/08/2022, ECP asked for “date of last election’.

ECP also asked PTI to provide it with “printed copy of the amended constitution’

for its record. It is pertinent to add that PTI (after the intra-party elections and Art.

5 amendment in June 2022) made further amendments to the Constitution on

01/08/2022 (Constitution, 2022) which although not approved were inadvertently
sent to ECP on 14/04/2022 in response to ECP’s letter dated 04/08/2022

That as a result of the aforesaid, ECP replied to the Petitioner on 30/12/2022 that

‘updated constitution of 2019 with amended Art.5’ was to be submitted, and that

no proof is attached with regard to the amendment to the whole constitution.

That the aforesaid matter (intra-party elections of PTI and August 2022
Amendment) was placed for hearing before ECP for the first time on 28/03/2023
when Chief Election Commissioner of PTI (Jamal Ansari) appeared and said that
“he was withdrawing the August 2022 Amendment”. But no order was passed by
ECP for 4 months till 31/07/2023, which is evident from ECP website listing of
matter heard on 28/03/2023. Based on that order dated 31/07/2023, notice to the
Petitioner was issued on 02/08/2023 for hearing on 04/08/2023.

Thal the Petitioners appeared before ECP and at the outset stated that they were
not aware of 28/03/2023 order as it was uploaded /passed only on 31/07/2023 as
is evident from website listing of ECP. Therefore, reply to the Notice was filed on
30/08/2023 including two Affidavits - one of Jamal Ansari that he never
withdrew the intra-party elections and the other one of Anwar Mansoor, Senior
ASC supporting Jamal Ansari because on 28/03/2023 Anwar Mansoor, Sr. ASC
was present in ECP. The matter was then heard on 13/09/2023 and order was
orally announced confirming that the intra-party elections had already taken
place. The Pelitioners’ lawyer was informed that “detailed order’ shall follow

shortly, something that always happens in such forums.
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13.

14.

15.

16.

O

Thal however no writlen order was provided for longer than expected, therefore
the Petitioners filed several Applications for copy of the order saying that an order
had already been orally announced and a written order may be passed. The
applications were filed on 18/10/2023 and then on 31/10/2023 and then on
07/11/2023 but to no avail. Finally an order was announced by ECP on
23/11/2023 complelely changing its earlier order announced on 13/09/2023
whereby ECP declared that Petitioner had failed to hold intra-party elections in
accordance with its prevailing Constitution 2019 and direcled the Petitioner to
hold intra-party elections in accordance with its Constitution 2019 prior to the
amendment of June 2022 within 20 days positively and also resubmit its result
along with all required documents including Form 65 within 7 days of election
before ECP. This order of ECP dated 23/11/2023 was challenged in Writ Petition
which is pending in the Lahore High Court, Lahore.

That the effect of the order dated 23/11/2023 is that the PTIs intra-party elections
of 8th June, 2022 were declared as void because the amendment made in the
Constitution of 2019 (namely addition of Article 5) was void. The reason given in
the order dated 23/11/2023 for holding that the amendment made in the
Constitution of 2019 is void, was that the National Council of PTI was not in
existence as of 08/06/2022 and, as a result, no valid intra-party elections could
have taken place. While holding that there was no National Council of PTI in

existence, ECP also directed PTI to hold the intra party elections within 20 days.

Thal it is pertinent to mention here that after the passing of the order dated
23/11/2023, PT1, without prejudice to its lawful stance that ECP’s order is illegal,
decided to nonetheless comply with the orders of ECP and hold its intra-party
elections within 20 days 50 as not to give any excuse to ECP to deny the sym bol of
“Bat” to PTL Credible rumors were floating in the air that ECP did not want PTI
to contest elections on the symbol bat and to make is dysfunctional thereby, and
that ECP would in all circumstances try and find faults in the intra-party eleclions
and declare the same as void. It was in these circumstances, for the purposes of
not giving any excuse to ECP Imran Khan Niazi, the previous Chairman of P'I'1too
decided not to contest the intra-party elections himself.

That accordingly the intra-party elections of PTI were held on 02/12/2023 strictly

as per the Constitution of 2019.

That in this connection it is pertinent to mention that although there was no
requirement in the PTI Constitution to do so, nor in the Election Act, 2017 or the

Rules made thereunder, a schedule for the intra-party elections was approved,
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widely publicized in printand electronic media and circulated under which inter-
alia the date and time of the filing of nomination papers as well as date of elections
was specified. All members and throughout Pakistan everyone was fully aware
of each step in the intra party election process and that is why nota single member
complained that they were in any manner unaware or prejudiced or any of their
contractual rights as members to contest the or vote in the intra party elections
were denied. It is also mentioned that from the time that Senator Syed Ali Zafar
gave a media talk on 29-11-2023 and announced the dale of intra-parly elections
as Saturday, 20 December, 2023 all the steps in the conduct of intra parly elections
were taken with the view to enable equal participation and widely publicized in
the print and electronic media e.g the schedule of elections containing the date
and time for filing of nomination papers and scrutiny thereof and the date of
polling was also displayed outside the gates of offices of PTI throughout the
country, nomination forms were printed and available for collection from all
officers and staff of PTI designated in any of the offices in Islamabad Peshawar
Lahore ol on 29-11-2023 Returning Officers (two of whom are Performa
Respondents.3 and 4 herein) Presiding, Officers and Assislant Presiding Officers
were appointed in case the voting was required; on 30-11-2023 ECP was asked to
provide for the security of the venue of the meeting of the members of PTTupon
which on the same date ECP wrote to the police/IG who then corresponded with
the Petitioner for providing of venue (llie fwovenites which were informed to the police
were Nishtar Hall in case there were more tHan one panels received and Ranogharai in case
the intra-party elections were uncontested); the above PTI's letter to ECP and ECP’s
lotter to PTI as well as the correspondence with the police and PTI were widely
reported in the electronic and print media; the nomination papers were available
to be collected by anyone; similarly, in case the voting was required, ballot papers
were printed in 5 colors, representing the Chairman and different panels; as per
the schedule, the nomination papers had to be sent by 5 pm on 01-12-2023
including spot scrutiny; the filing of the nomination papers was also widely
publicized on electronic and print media and everyone was aware of it and finally
the entire proceedings on the date of announcement of results and passing of
resolution too were live in the print and electronic media. All documents

regarding the aforesaid were filed before ECP by the Petitioners.

17. That other than the elected Chairman and the elected panelists no one else out of
PTI's members during all this time came to collect the nomination forms for
Chairman or any panel. No member of PTI or even non-members sent any
message or complaint through whatsapp or email or letler or objected that they

were not given the nomination papers or that they wanted to contest or
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21.
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complained about the process or tried to contacl any person in the 'TT or its staff
or the CEC/EC oranyone in this regard. None of the members raised any objection
as regards non-publicity of schedule or non-availability of nomination papers or
voting. None of the 837,950 registered voting members of Il have gone to court
or filed any complaint/objection before ECP. Even at the time of hearing before
ECP not a single member of PTI came forward and said that he or she had applied
for the nomination papers but were not given the same or denied the right to

conlest.

That since there was only one candidate for the Chairman and only one panel each,
the elections to the posts were uncontested and there was no requirement of any
voting. Therefore, there is and can be no dispute raised by any members that they
were not allowed to vote. It is a fact therefore that no member of PTI came before

ECP and raised any objection that they were not allowed to vote.

That although there was no voting to take place yet on 02-12-2023, the venue,
which was known all over Pakistan and anybody who wanled lo ask, was so
informed, was full and in fact more than 500 plus people did gather and as a matter

of fact after announcement of the winning unopposed candidates, a unanimous

resolution was also passed.

That upon holding of the intra-party elections, the Party’s Chairman submilted
Form 65 in accordance with §209 of the Election Act, 2017 along with all relevant
documents and information to ECP on 04-12-2023. The Second Petitioner/CEC as
well as Chairman PTI themselves sat with the ECP with the request that if any
document is missing or if there is any defect in the document, it may be clarified
to PTI there and then so that the corrections can be made. This was because the
Petitioners were well-aware that the schedule to the upcoming general elections is
likely to be announced latest by 14-12-2023 and the Petitioners did not want the
matter of allotment of symbol to PTI to be delayed or else PTIwould be technically

unable to comply with the requirements of the schedule. There were serious time

constraints.

That instead of accepting the certificate and issuing the symbol, ECP vide letter
dated 07-12-2023 wrote a letter to the Petitioners raising certain points. The
intention appeared to be to delay the decision (which was may have been pre
decided) to a date as near the date for filing of nominalion papers so that the PTI

would not have sufficient time to apply to the courts of law for juslice,

(%3 CamScanner


https://v3.camscanner.com/user/download

9

22, That PTI through its CEC effectively replied to ECP removing all the technical

23.

24,

25.

26.

objections and informed ECP that other objections were not valid in law and were
contrary to facts. However, ECP then wrote a letter dated 12-12-2023 still raising a
few of the same objections. And on 14-12-2023, ECP issued 32 Questions to the
Petitioners that had no concern with the issue in question. Nonetheless on the next
date of hearing each of the questions were answered by PTL This related to the

issue of “certificate of PTT being uploaded on ECI’s websile.

That in the meantime as part of the design 14 persons (Respondents 2 Lo 15), who
are not members of P11, filed applications under no provision of the Election Act,
2017 before ECP asking ECP to declare the intra-party elections of PT1 held on 02-
12-2023 to be void. Instead of dismissing the applications as not maintainable, ECP
issued notices to PTL This led to further waste of time which was of essence in the

circumstances.

That the case was heard on 12-12-2023, then 14-12-2023 and 18/12/2023. PTI's
counsels argued before ECP that the applicalions were not even maintainable for

numerous reasons.

Itis pertinent to add on 10-12-2023, the Petitioner Nos.1, 7 and 8 filed writ petition
(WP.5791/2023) before Peshawar High Court against Respondent.1. The Hon'ble
Court was pleased Lo ‘restrain ECP from passing final order against the Petitioner’.
ECP then issued another nolice on 12-12-2023 on the Certificate/Form.65 malter to

the Petitioner. The Hon'ble Court was again pleased to ‘restrain CCP from passing

any adverse order against the Petitioner’. However, on 21-12-2023, the Flon'ble Court

was pleased to dispose of the aforesaid writ petition (WP.5791/2023) saying, “we

deent it appropriate to direct the worthy Election_ Conimission of Pakistan, respondent

hierein, to decide the matier, so_pending before it by 22-12-2023 2d instant positively,

stricty in accordance with law. This writ petition is disposed of in the above terms along

with C.M”.

But on 22-12-2023, ECP passed the Impugned Order and regretted the Certificate
and rejected the Form.65, and the provisions of §215 of the Election Act, 2017 were
thereby invoked and Petitioner was declared ineligible to retain the election
symbol (BAT) (hereinafter referred to as “Impugned Order of ECP dt.22-12-
2023"). The Impugned Order was assailed before Peshawar High Court in writ
petition (WP No.6173-P/2023) on 26-12-2023. It was taken up for interim relief on
26-12-2023 by the learned Single Judge who was pleased to grant interim relief

whereby “impugned order dt.22-12-2023 passed by ECP was suspended and FCP
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was directed to publish the certificate on its website restore the election symbol
of the Petitioner/PTL 1t was specifically stated that that orderwould be operative

till 09-01-2024",

ECP, however, did not implement the order dt.26-12-2023 passed by Peshawar
High Courl. ILis very pertinent to add tha, inter alia, Additional Attorney General
was heard at great length who argued the case of the Respondent/ECP. Despite
the aforesaid, on 30-12-2023 ECP filed Application under Order.39, Rule.4 of the
CPC for ‘recall of the order d1.26-12-2023' mainly on the ground that it could not
have represented by DG and ADG who had appeared and argued the case at great

length.

It is pertinent to state that both DG and ADG filed applications stating that “their
presence had been inadvertently marked and that they had not argued the case’.
This was false and incorrect as both of them were present and argued for more

than an hour in open court in presence of public.

In any case, the aforesaid CMA for recall of the Order dt.26-12-2023, was taken
up for 03-01-2024". The learned Single Judge (Muhammad Ijaz Khan) was
pleased to allow the Application on 03-01-2024 and recalled the interim relief
granted order d1.26-12-2023 (hereinafter referred to as “Impugned Order”)

The Impugned Order is not sustainable in law. It has caused greal miscarriage of
justice to the Petitioners and is violative of settled principles of law. The Impugned
Order dt.03-01-2024 passed by learned Single Judge of Peshawar High Court is ex-

facie liable to be set aside by this Court, infer alin, on the following grounds.

The Ground for this Petition include:

A.

Al the outset, it is submitted that the learned Single Judge misapplied the law
which has caused miscarriage of justice. Without going into the merit, it is
submitted that ‘interim relief had been granted ‘after hearing ADG for the ECI”
who had argued at great length as reflected in the order dt.26-12-2023". The
learned ADG never stated that they had no authorization or instructions from the
FCP’. Even the Order of learned Single Judge dt.02-01-2024 reflects that “his
attendance had been inadvertently marked and that he had never argued before
the court’. That is incorrect on the face of it. The Impugned Order dt.03-01-2024 is

therefore not sustainable.
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B. Without prejudice to the foregoing, ‘notice before passing any interim relief order’
is not a condition precedent in every case. Ex-parte injunctions are also granted
where irreparable or serious mischief will ensue to the Petitioner and especially
when refusal of ex-parte injunction would involve greater injustice than the grant
of it would involve. This was a time bound interim relief to avoid greater harm

and loss to the Petitioner/PTL

. In any case, the ingredients for granting interim relief - prima facie case,
irreparable harm and balance of convenience” had bene satisfied by the Petitioners.
It is admitted fact that there are 227 reserved seats and without grant of interim
relief order, no nomination forms could have been filed by the candidates against
reserved seats for women and non-Muslims. After all, irreparable harm was
floating on the surface in that ‘not suspending the order of ECP/not granting
interim relief, would have made the Petitioner ‘dysfunctional” and unable to field
any candidate for elections especially when the last date for scrutiny was 31-12-
2023. That would have been unwarranted in law and violative of Art.17 of the
Conslitution as interpreted by this Hon'ble Court. This settled principle of law
escaped the attention of the learned Single Judge while passing the Impugned
Order.

. That on the face of it, the Impugned Order is not sustainable on yet another ground
that ‘the Order dt.26-12-2023" was not a FINAL relief at all. That ORDER was
OPERATIVE ONLY TILL 09-01-2024 as the matter had been adjourned to be taken
up by the FIRST available D.B after winter vacation which was 09-01-2024. The
Order dt.26-12-2023 was for all practically purposes interim and only till 09-01-
2024 and that had never disposed of the entire matter especially in view of the
submission as noted in the order dt.26-12-2023 itself. In absence of such an order
much water would have flown under the bridge and scrutiny period would have
lapsed and writ petition would have become infructuous which is not warranted

in law. The Impugned Order is therefore misconceived.

". The Impugned Order is misconceived in that there was no question of territorial
effectiveness at all. The Order of ECP dt.22-12-2023 had been assailed by the
Petitioner before Peshawar High Court whereby the Petitioner/PTI's Certificate
for publication on ECP website as provided by §209(3) of the Election Act, 2017
had been rejected. With that impugned order, it was a matter between the ECP
and the Petitioner/PTI and once that Order is set aside or suspended, it is settled
law that “order of a high court to be implemented’. The observations of the learned

Single Judge that ‘effectiveness beyond the territorial jurisdiction of the Court was
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not taken ito consideration while passing  the Order dt.26-12-2023" s
misconceived, And without prejudice to the toregoing, such an aspect (without
conceding, that being, correct interpretation of law), has never been an ‘ingredient
ot mtenim reliel which are = prima-face case, irreparable harm and balance of

comvenionde’,

Without prejudice the foregoing, it is also respectfully submitted that the
jurisdiction of the High Court extends to examining the validity of the orders of
ECT as,inter alia, ECT operates within the territorial jurisdiction of the Peshawar
High Court and even otherwise the impugned order has the effect all over the
KUK It the territorial etfectiveness of an order of High Court is to be seen as
observed by the learned Single Judge than in every case one will have to be ALL
FIVE high courts and ALL high courts to pass the SAME order for it to be
implemented all over Pakistan. That just cannot be the law. Hence, the impugned

order1s not tenable.

Itis vehemently submitted that the Impugned Order has misread the entire record
and has misapplied the settled principles of law. The Order dt.26-12-2023 NEVER
created a hurdle in the holding of election at all and NONE has been pointed out
at all while passing the Impugned Order. And ‘no direction of ECP regarding
holding of general election” had been suspended vide the Order dt.26-12-2023".
The Impugned Order by all means is thus on the face of it arbitrary and capricious
and too unreasonable to be sustainable as the entire writ petition pending before
High Court (with no interim relief) has been rendered a fit accompli, infructuous

and Petitioners has been left without a remedy which is not warranted in law.

That the ECP has no jurisdiction to challenge the internal appointments of officials
of PT1 or set aside PTI's intra-party election held on 02-12-2023 and declare them
void. As such the Order passed by ECP on 22-12-2023 is not sustainable in law.
ECP is not a court of law and cannot question the appointments made by any
political party or examine the validity of a political party ’s IPE or set them aside
for any reasons. No such jurisdiction has been given to the ECP under the
Constitution or Election Act, 2017, In fact, no such powers have been given to any
Election Commission in the world. The reason for this is that such jurisdiction to
intertere with intra-party affairs would be contrary to the freedom of association
(as, in case of Pakistan, is provided in Art.17 of the Constitution). If there is any
such a dispute between members of a political party, that could only be examined,

if atall, by a civil court after a proper trial. Exercise of any purported jurisdiction
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by LCP 1o 4t aside 100 of 1711 andd miake it "/‘,f'u'!:'mri i Uplawful o thye

pround alone,

That perusal of Blection fut 2017 shows that political pagties are fully et e
to rurn their affairs and no role of interference of VOB has breety etipisayod i g
provisions at al, Only tole iy Vo keep a pecord yo the Party's constitubion and
changes then, keop record of elected officers, pecord source of funids and campaiy
finance, There i no provision relating o superyision or esamination of 5y and

only requirement 14 b receiye the roguisile corlificate,

That it 15 submitted that 0OV does ot have Ay jurisdiction vo emmbary upon any
inquiry into the correctness, validity or legality of any appointments within the
party or its “inter party elections” under & 2000%) of the Blection fut, 2017 where
under once a’certificate hay besn submitted by the Pasty Head undes & 20730] ) that
“elections have been held, ECP doey not have any divcgetion b “delay or defer, Jof
alone refuse or regret, the “publication of the cortificate on ity webrnite? after seyen
days. The legislature in ity wisdom required the political party only 1o file
certificate containing information as stipulated in § 200 (2) and no supervivory role
hay been sutacribed for ECP induding adjudication of inter-party elections

disputes, if any. The ECP Order iy therefore without jurisdiction and unlaw/ful,

That even under the Llection /ict, 2017, the ECP has not been empowered (o
regulate the political parties or to interfere in formation, appointments, intra-party
elections or other affairs of the political parties relating to formation or ity
elections, The political parties are formed under the rights guaranteed under
Article 17 of the Constitution which fundamental right cannot be curtailed under
the law or by the ECP, except as provided under the Constitution, The ECP only
enlists a political party with the ECP for the purposes of conduct of General or
Bye-elections and allocation of election symbols to such political parties. ECP has
a limited role to hold a political party accountable for the source of ity funds in

accordance with law,

That ECP has assumed jurisdiction as if it is an Election Tribunal, It is submitted
that no Election Tribunal is constituted under the Election Act 2017 to decide intra
party election disputes. The assum ption of jurisdiction by ECP as if it is an Election
Tribunal is illegal and therefore ity Order d4.22-12-2023 is corum-non judice, The
learned Single Judge of Peshawar High Court had rightly “suspended that order

ay being, without junsdiction”,
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